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The Case for Birth Injury Funds

Robert J. Walling Ill, FCAS, MAAA, CERA

During the past several years,
there has been a renewed inter-
est in the development of state
birth-related neurological injury
compensation programs, or birth
injury funds. Birth injury claims,
verdicts and damages within the
tort system are often highly vola-
tile, and the tort system’s deliv-
ery of benefits to the families of
children with birth injuries is fre-
quently slow and inefficient. The
number of families facing the

To put this into perspective,
Pinnacle’s analysis of data from
longstanding birth injury funds
in Virginia and Florida suggests
that there are between 0.9 and
1.0 birth injuries per 10,000 live
births that meet their eligibility
criteria. There are nearly four
million live births in the United
States annually, meaning that
there are about 400 families ev-
ery year that will face the emo-
tional upheaval and potential

financial impact of a child
with significant, permanent

KEY POINT

birth-related injuries with
little or no financial support
is challenging policymak-
ers to assess whether a

Birth funds are true “win-win" situations
for families, healthcare providers and
insurers.

state-run birth injury fund
provides a more equitable and
efficient means to help them.

For the purposes of this discus-
sion, a birth-related neurological
injury is defined as’:

® aninjury to the brain or spinal
cord of a live infant that:

— was caused by oxygen
deprivation or mechanical
injury

— occurred in the course of
labor or delivery in a hos-
pital and

— resulted in death or per-
manent and substantial
mental and physical dis-
ability.

financial distress of a child born
with a birth-related neurological
injury that could receive benefits
from a birth injury fund. Based
on birth injury fund data, lifetime
benefits for some participants
can be well in excess of $40 mil-
lion due to the significant health-
care, nursing and other costs of
these children’s care. Even on a
present value basis, these costs
can surpass $4 million per child.

There are several inherent prob-
lems with funding benefits for
severe birth injuries in the tort
system. These problems impact
many of the stakeholders in the
healthcare and medical profes-
sional liability (MPL) insurance

'This is based on elements of definitions used in the Florida and Virginia birth funds.




arena, including the children and their families,
healthcare providers, hospitals and MPL insurers.
These problems include:

e The tort environment creates a lack of com-
munication and, consequently, a barrier of dis-
trust between patient and provider at a time
when communication is critical.

e Families that reach favorable settlements or
verdicts may wait years before receiving ben-
efits.

e The tort system seemingly yields random and
unpredictable — and sometimes very large —
verdicts, but more often provides no relief to
families with severely disabled children, thus
creating a "lottery” mentality.

e The low frequency and very high claim sever-
ity of birth injury claims make it very difficult
to accurately estimate the potential costs for
hospitals and obstetricians. This uncertainty
increases insurance costs.

* Insome areas, the volatility of large MPL
claims, especially those associated with labor
and delivery, as well as the associated insur-
ance costs, threaten access to healthcare in
some rural and urban areas.??

® The entire process is grossly inefficient. On
average, only about 31% of all MPL premiums
are actually paid to the injured patient and his
or her family.*

The tort system and the negligence standard to
determine eligibility overlook a more fundamen-
tal issue — providing for families of children with
birth injuries, especially those that were not the
result of negligence on the part of the healthcare
providers, is a societal issue, not a legal or insur-
ance one.

Any proposed solution seeking to improve the
delivery of benefits for families dealing with birth
injuries should seek to achieve these objectives:
1) better communication between patient and
provider to improve treatment, 2) a faster means
of providing benefits to more families, 3) predict-
ability of costs that reduces the threat to hospi-
tals’ financial health, 4) a more efficient method
of delivering benefits, and 5) increased access to
care in urban and rural areas.

Birth Injury Funds

It may be useful to more fully define birth injury
funds in general terms before describing spe-
cific features and options. Birth injury funds are

a specialized form of patient compensation fund
(PCF). Patient compensation funds are medical
malpractice government insurance programs, cre-
ated by state or federal law, designed to increase
professional liability coverage availability and/or
affordability primarily by providing coverage for a
specific type of injury or an excess layer of insur-
ance coverage. In the case of birth injury funds,
both the type of injury (birth-related neurological
injuries) and the benefits are very precisely de-
fined. To date, there are three state birth injury
funds in Florida, New York and Virginia. The
National Vaccine Injury Compensation Program
(VICP) is structured in a similar fashion and pro-
vides comparable benefits. VICP is a national
program for individuals found to be injured by
certain vaccines.

The Virginia and Florida funds were formed in

the 1980's in response to crisis conditions in the
healthcare industry, specifically MPL insurance for
labor and delivery rooms. The New York program
was established in late 2011 based on similar
concerns.

2 According to “Philadelphia’s Maternity Care Crisis,” University of Pennsylvania Leonard Davis Institute of Health Economics, November
25, 2013, "the number of maternity centers in Philadelphia dwindled from 19 in 1997 to just 6 in 2011.” Information from the Maryland

Maternity Coalition suggests that this has continued to worsen.

3 "Change in Oregon Maternity Care Workforce after Malpractice Premium Subsidy Implementation” from Health Services Research,
August 2009, suggests that “a state program to subsidize the liability premiums of rural maternity care providers does not appear to be

effective at keeping rural providers delivering babies.”

* Based on a Pinnacle analysis of U.S. Medical Professional Liability Insurance industry data 2005-2014 from A.M. Best Company.
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Benefits Provided - Florida and Virginia
The Florida and Virginia birth injury funds have
very similar coverage and benefits. They pro-
vide unlimited and broad medical and economic
benefits to program participants who qualify on a
“no-fault” basis, that is, regardless of fault or neg-
ligence. The no-fault nature of the Florida and
Virginia programs is essential to their success,
particularly their ability to provide very broad
benefits to a much larger group of families than
were served by these states’ tort systems. Eligi-
bility is determined by a specific court of claims,
such as Florida Division of Administrative Hear-
ings, or a workers’ compensation court that is ac-
customed to an existing no-fault system, such as
the Virginia Workers’ Compensation Commission.
Each program’s eligibility is carefully designed.
For example, substantial mental and physical
impairment are typically required and disabilities
due to genetic or congenital abnormalities are
ineligible.

The economic benefits are quite comprehen-
sive and commonly extend well beyond medical
care (physicians, hospital, on-site nursing care,
physical therapy, prescription drugs and medical
equipment) to include housing and transporta-
tion accommodations. There is no deductible or
any other limitation of benefits. However, collat-
eral sources such as health insurance, Medicaid
waivers, and other sources of benefits, including

Figure 1: Comparison of Benefits
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state and federal health insurance programs, can
in some cases be applied prior to the birth injury
funds. For example, about 10% of Virginia partici-
pants receive nursing benefits via Medicaid. The
unlimited benefits do not include “pain & suffer-
ing” or other non-economic damages. Figure

1 summarizes the current benefits of the various
compensation funds.

Funding

Providing benefits to an additional cohort of par-
ticipants, namely children with birth injuries where
a court would not have determined negligence,
significantly increases the number of families re-
ceiving benefits. However, birth injury funds must
be able to provide these additional benefits with-
out significantly increasing overall system costs

in order for them to be viable. Fortunately, birth
funds appear to be capable of providing broad,
lifetime benefits to a larger group of families at

a lower overall cost than was possible in the tort
system. These overall system savings are the re-
sult of reductions in legal costs by largely remov-
ing both defense counsel and plaintiff's attorney
fees associated with the tort system.

Benefits provided by the Virginia and Florida birth
injury funds are accounted for on an occurrence
basis. Annual funding is intended to be sufficient
to cover all benefits due to the program partici-
pants born that year, regardless of when they are
admitted to the program or when the benefits
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are paid. Unpaid future benefits
liabilities are accrued by the funds
when the births occur, rather than
when the petition for participa-
tion is made, when a participant is
deemed eligible for participation or
when the benefits are actually paid.
This approach is intended to avoid
the potentially disastrous problem
of a large, unfunded liability for
future benefits payments to current
program participants.

A variety of funding mechanisms
are used to pay for the benefits of
birth funds in the various programs.
These states recognize both the
reduced MPL insurance costs ob-
stetricians and hospitals realize from
participation in a birth fund®, and a

larger social obligation for a state to take care of
children with birth injuries. Assessment income
from participating obstetricians is a common ele-
ment in the financing of any birth fund. It is im-
perative that the economic value of the birth fund
be apparent to its participants. The premiums
should not exceed the MPL premium discounts
realized by the providers. In some states, differ-

Figure 2 - Birth Injury Fund Efficiency

2015 Virginia Birth Fund Benefits by Expense Category
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entiating the assessments of healthcare providers
based on geographic factors (e.g. metropolitan
versus rural) may be appropriate.

Hospitals also typically pay assessments and are
eligible for insurance cost reductions. Both the
Florida and Virginia funds assess hospitals on a
per-live-birth basis. The Virginia feature capping
a hospital’s annual premium may be a reasonable

Figure 3 — Industry MPL vs. Birth Fund Efficiency
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®In Virginia, mandatory premium reductions for healthcare providers participating in the birth fund are part of the birth fund legislation.
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approach to recognizing the important role of
women’s and infants’ hospitals and other centers
of excellence for difficult births. As more health-
care providers become hospital employees, an
increasing amount of birth fund financing may
come through hospital assessments.

Other methods such as assessing non-birth-relat-
ed physicians or charging some form of premium
taxes are sometimes used. The intent of this ap-
proach is to view birth-related injuries as a state-
wide health issue that needs to be addressed as
a matter of public welfare, not one of liability and
lawsuits. These funding mechanisms can further
reduce medical professional liability insurance
costs for physicians in birth-related specialties
where they are used.

In Virginia, hospital professional liability and ob-
stetricians’ medical professional liability insurance
premiums are typically reduced by 10-20% due to
birth fund participation. In the Virginia program,
participating obstetricians pay annual assess-
ments with their MPL insurance. These assess-
ments are a significant portion
of the birth fund'’s revenues, but
less than their premium savings.

Does it work?

The general theory of the birth
fund is that all stakeholders in
the MPL system benefit from it.
The no-fault system can lead to
greatly improved communica-
tion, accelerated determination
of eligibility and much faster
payment of benefits. The broad
eligibility rules can allow more
injured infants and their families 60,000
to benefit and receive greater
lifetime economic benefits than
they would receive through the 551656
tort system. Healthcare pro-
viders may benefit by having

a no-fault system to provide
benefits for some specific nega-
tive patient outcomes that are
often very emotional, regardless
of negligence. Physicians and
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hospitals can also benefit by having lower overall
insurance costs, mainly because of the elimination
of legal defense costs for these potentially highly
litigious claims. MPL insurers benefit by reducing
the volatility associated with these very low-fre-
quency/high-severity claims. This should lead to
greater availability and affordability of coverage
and increased competition in the MPL insurance
sector. Overall system efficiency should improve
(that is, more of the overall costs of the system
are paid in benefits to the injured patients and
their families) by replacing the tort system with a
no-fault benefits delivery approach. Society then
ultimately benefits from having an efficient financ-
ing mechanism in place to provide for these often
severely injured infants.

This improved efficiency can be seen in Figure

3, which compares the most recent Virginia birth
injury fund to the U.S. MPL insurance market. The
Virginia birth injury fund has achieved an efficien-
cy of just over 90% for the period from 2005 to
2014 as shown in Figure 2.

Figure 4 — Medical Professional Liability Insurance Rate Comparison

2015 ProAssurance Medical Professional Liability Rates
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*Arlington rates modified to include VABRNICP participant fees for OB/GYN and non-participant fees for other specialties
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By comparison, the U.S. MPL system only pays
out about 31% of its cash outflows to injured
patients and their families, as shown in Figure 3.
This highlights the potentially dramatic reduc-
tions in legal expenses and other cost inefficien-
cies provided by the no-fault Virginia and Florida
birth injury funds.

In addition, premiums paid by Virginia obstetri-
cians for professional liability reflect the birth
fund’s benefits. These can best be demonstrated
in Figure 4. ProAssurance’s 2015 rates for three
specialties -- internal medicine, general surgery
and obstetrics/gynecology -- are shown. All rates
were provided by the Medical Liability Monitor
2016 Rate Survey® and a single carrier was chosen
to remove any differences in pricing philoso-

phy by carrier. All specialties reflect lower rates
in Arlington than both the District of Columbia
and the Baltimore area. However, while rates in
Virginia for the internal medicine and general
surgery classes are on the order of 20-30% lower,
OB/Gyn rates (including the assessments for the
Virginia birth fund) are approximately half the
rates for OB/Gyns in the adjacent areas. This
suggests that the Virginia birth fund also contrib-
utes to obstetricians’ lower premiums.

Conclusion

No-fault birth injury funds are limited govern-
ment interventions into the MPL insurance market
where the help is needed most. These funds
have demonstrated the ability to efficiently deliv-
er broad, lifetime benefits to children who sustain
life-changing physical and neurological injuries
during labor and delivery, regardless of the pres-
ence or absence of negligence on the part of the
healthcare team. This system not only addresses
a broad social purpose of ensuring these families
receive the benefits they need to care for their
children, but it can also help stabilize hospitals’
and obstetricians’ insurance costs. Removing
significant birth injury claims costs from the tradi-
tional insurance market can increase competition
and, therefore, coverage availability and afford-
ability. The no-fault nature of most birth funds
also facilitates communication between health-
care providers and families. Birth funds are true
“win-win" situations for families, healthcare pro-
viders and insurers.

¢ Medical Liability Monitor Annual Rate Survey Issue October 2016 Volume 41, Number 10.
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